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IN THE WATER COURTS CF THE STATE OF MONTANA
UPPER MISSOURI DIVISION
GALLATIN RIVER BASIN

BASIN 41H
* k % % k %k %X %k k %k %k % %k %k k % % % %k % % % & %

IN THE MATTER OF THE ADJUDICATICN MW

OF THE EXISTING RIGHTS TO THE USE ’

OF ALL THE WATER, BOTH SURFACE AND 1 hereby.certity -
UNDERGROUND, WITHIN THE GALLATIN that theinstrumert to

which the certificate Is affixed is a trup,
comect and compsarad copy of the oviginal
on file in the office of the Clerk of the
Water Courts.

Witness my hand and the ssal of the
Watar Caurts of the Stato of Montana this

1 ORDER .ﬁknixchg_fflagl&_b L
;

RIVER DRAINAGE AREA, INCLUDING ALL
TRIBUTARIES OF THE GALLATIN RIVER
IN GALLATIN, PARK AND MADISON
COUNTIES, MONTANA.

¥ : Clerk of the Water Coorts :
E Having reviewed the Water Master's Report ‘6f existing rights - 7.
f in the Gallatin River Basin, the Courtffinds that the Repourt " ~§v .
, ‘ f’ ) meets the requirements for the Temporaﬁy Preliminary Decree set B <{ §‘\.
. e i : . i ,
) { forth in 85-2-231(1) MCA. The Court, now being satisfied with % ’ :
: : | (. t '
I b \ the Findings of Fact and Conclusions of Law contained in the - :
7 R ’;‘” Repore,. B A S
4 i i . : . o ‘ e %
: ; " ORDER, that the 'Water Master's Report and the abstracts of :
H ‘v‘, . - : V. PR 5
5 i i ) ey ;
¥ i the individual water rights in the Gallatdin River Basin be T &
R H \ 3
3 b adopted as the Temporary Preliminary Decree of that Basin o
L V pursuant to Section 85-2-231 MCA. %“
‘ ‘=‘z -
. L DATED this Zin; day of 2521¢4)l ‘ , '1985. <
i p i N 4 ki
i | ) S
: W.W. LESSLTY, &/"‘ AN |
) Chief Water Julige . :
. i A . Montana State Water Courts ",
% : e ~ 3 :
§ ?
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. TRIBUTARIES OF THE GALLATIN RIVER

2 AT ASCINET I e

IN THE WATER COURTS OF THE STATE OF MONTANA
UPPER MISSOURI DIVISION '
GALLATIN RIVER BASIN

BASIN 41H
* k k k k k k kX k k k k k k k % k * k k & % *

IN THE MATTER OF THE ADJUDICATICN
OF THE EXISTING RIGHTS TO THE USE
OF ALL THE WATER, BOTH SURFACE AND
UNDERGROUND, WITHIN THE GALLATIN

RIVER DRAINAGE AREA, INCLUDING ALL

IN GALLATIN, PARK AND MADISON
COUFTIES, MONTAWA,

XEPORT OF THE WATER MASTER ON THE
GALLATIN RIVER BASIN
This Report is submitted to the Honorable W. W. LesSley,

Chief Water Judge, by Marjorie Black, Water Maé;er for the

~_Gallatin Rivex Basin.

- _
v N
~FINDINGS OF FACT
i.»«Authority to Act f

This Decree is‘issuéd by a Water Judge‘ésyauthorized by

Chapter 697,,Session5Laws 1979 (85-2-201 MCA) as amended.

2. Deséription of Basin

{

The Géllatinﬂkiver Valley is an intermountain basin in the

”Rockerountainsfof southwest Montana. The Bridgér and Gallatin

Ranges flank the valley on the east and south, the Horseshoe

©
- 1 - s > =
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Hilis;form;thﬁ‘northern4boundary. ; T
The Galiatin Valley is drained by The Gallatin River and
its tributéries. The Gallatin River, named by Lewis and Clark

for Secreﬁéry of the Treasury, Albert Gallatin, rises in the
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Madison ‘and Park Counties.

”approx1mately 4,500 feet above sea ]evel

.

RN SRR RSB SRR B

northwest corner of Yellowstone National Park and flows
northward through the Gallatin Canyon between the Gallatin and
Madison Ranges. About 80 miles below its source the river
enters the Gallatin Valley at a point known as Gallatin
Gateway. It then arcs gently north-northwestward through the
valley for a dlstance of about 28 miles, AtvLogan; it leaves
the valley through a small gOLge. Three‘nileeléewnettean it
joins the-Madlson and Jefferson Rivers to form the Missouri
River. ;;“

” The East Gallatin River is the mainttributary of the

Gallatin River. It rises about 10 miles east of Bozeman near

Bozeman‘Paés, enters the valley about five miles east of

Bozeman, and flows nortnwestward to its confluence with the

eallatln R;ver north of Manhattan. Most of the 1lley floor is

drainegd by tributarles of the East Gallatin River, Despite its
short length, the East Gallatln River becomes_a major stream .

before 1t;301ns the Gallatin River.

The Gallatin River Basin includes portions of Gallatln,n‘
| The central and major poftien of the
Basin'ié“ln”Gallatin”County;«winﬁafea,‘éallatin County ‘ranks

25th 1h the State totaling 2,517 square miles. Bozeman, the

county aeat, has an elevation of 4,771 feet while the valley 1s

Its agricultural

.;lands center in.the Gallatin-Three Fotks valleys and the

,interyenlng>benchs and foot slopes, which collectively form a.

broad inter-mountain basin of about 750 square miles. Although-

elevations vary from 4,000 to 11,000 feet, the farming areas are

below 6,000 feet.
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Soils have developed in arid to humid, temperate climates
with short cool summers and long cold winters. The well drained
goils occur only in an area pordering the Gallatin and Bridgar

Ranges on the southern and“eastern'edges of the Basin. They are

_.as productive as any dry-land farmlng 50115 in the State. With .

1rr1gat10n they will also produce hlgh ylelds of hay and peas.
Surface soils range in texture from coarse- -loam to sxlfy clay.
ﬁon—agricultural iands include river wash along the major
streams and rough, mountainous lands.' |
Gallatin County has a land area: of about 1,610, 800 acres of
which approximatley‘SS% is”mbuntainous. of the_total land area,

_approximatley 60% 1s 1r farms. About 112,000 acres are under

irrigation while 150 000 acres are non—lrrlgated crop land. The

Gallatlg‘Valley is one of the oldest and most productive
agrlcultqfa} reglons in the state. . Wheat is an important cash
crop. The principal crops grown in the County are: winter
whgat,:spring*wheat, alfalfa ahd grass hay, barley, oats,
cauhing peas and potatoes. '

The western border of the Gallatin River Basin includes
portions of Madison County. Madison County was originally a

part of the French and Spanish Colony of Louisianna and came to’

the United states with the Louisianna Purchase of 1803. Madison

County~defives~its_nametfromwthe Madison River which was named

g

RSP

[T SRR

by Lewis and clark in honor of James Madison, Secretary of State

under Pre51dent Thomas Jefferson. The County ranks 13th in the

state having an area of 3,530 square miles. The entire area is:

surrounded by mountain ranges with the Madison Range oOn the

eastern boundary.
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72 259,200 acres of . which approx1mately 51% is mountalnous and

Pre01p1tatlon is the heaviest in the western or windward

slope of the mountazns. At Ennis, in the center of the Madlson
valley the annual average precipitation is 11.14 inches but at
Norris, ten miles northeast in the foothills of the Madison

range, the average annuai precip is 17.46 inches. The growing

season is short with an average of only 116 days. f

Madison County has a wide variety of soils of sharply

contrasting characteristics, Soils on the flood-plains of the

Madison River are poorly drained alluvials high in organic

matter. Limited areas, which rise above the flood~plain level

i
are well drained and generally used for farming, f "
Agriculture in the Madison Valley is the most important andg !

pr1nc1pal Source of income. The County has a totsT lam? area of

included in natural forests. of this total land area

approximately 50% is in farms with about 112 000= acresxin

irrigated agr 1"ultural lands and 33,500 in non—lrrlgated crop

lands, Principal Crops grown in the county are: hay crops,

spring wheat, winter wheat, barley and oats,

The eastern boundary of the Gallatin River Ba51n includes

3
[4
L e T S

four small portions of Park County. With an area of 2,627

Square miles it ranks 22nd in the State. as usual in the more

o
/
2

mountainous areas of Montana, Park County experiences extreme

variations of‘climate. The agricultural areas of the county are
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‘characterized by periods of very strong southwesterly winds,

semi-arid rainfall, wide ranges in temperature, but plent1ful
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sunshine and stable temperature condltlons durlng July and

August,
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a later date.

The agricultural lands of Park County are confined to: 1.
high bottom lands in the stream valleys, 2. benches and
terraces bordering these valleys, 3. table lands in the louwer
mountain slopes, and 4. gently rolling upland tracts in the
northern part cf the counfy.' Successful irrigation of these

lands require adequate drainage to prevent water logging of much

.of the irrigated areas.

About half of the land in Park County is devoted to crop
production. Of the 1,681,280 land acres in the county, 841,104
acres are classed aé farm land. Approximately 55,460 acres are
under irrigation, with the builk of the Tand lying in the

Yellowstone and Shields River Valleys. The principle crops

- grown in the county are winter wheat, spring wheat, oats, "~

_barley, alfalfa, grass hay, and a small amount 9£M$?G§HPQ§S:VWMNJ,.

About 100,000 acres of land are devoted to the raising of dry
el

land grains whose yields are considered very good~due £o Ehe
relativelY high annual rainfall. -. : T
There are 5,650 claims filed in the Gallatin River‘Basin.

The boundaries of this basin are outlined in the attached map.‘

;’-,A

3. Water Right Oyner ‘

Generally, the Cou;t‘issues a4 water right to the
appropriator, who is usually the claimant. If there is evidence
that a'change of ownership hasAoccurred, the Cburt issues the ”
right in the name of the new owner. If a change has occurred
anafthéACoh%tigaSMnot*informea7ﬂthewcorrectﬂhame«canubeaaddedkat
, i) R v
A water right transfer certi%icate is "donstructive notice

of the content thereof" and failure to file a’' transfer does not

Page 5°
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affect the actual transfer of water. 85-2-423 et. seq MCA.

' When a transfer certificate ié received by the Water Courts

after a Preliminary Decree hLas been issued, the original owners

name is retained. A remark is added listing the new owner's

name as provided by the transfer certificate.

Some water rights are claimed by more than one person on

separate claim forms. When both claimants insist on ownership,

each is decreed the right but a remark is added to each decree

noting the conflict.

e

4, Pre-1973 Water Rights

The generalwadjudication of water rights is to cover rights

eXlStan before 1973

.

S/

i
i

An existing water right includes those rlghtb whlch would be

ST ST s e

-

- pursuant to 85 2 102(7) MCA.

LIRS ta SRR

g

5. specifics of Procedure

e e b TR R T 4} TSR T

The Court outlined and supervised the procedure of

proces51ng the claims to existing richts.

o =

A claim is examlned

.

for incomplete or inaccurate information. It is then‘rev1eweo

B i Wi

. for actual and beneficial use.

of Natural Resources and Conservation to assist in the

processing-of -the- claims. — f’ﬁa{A - BN

The extent of each individual water right cla:m is further
defined by these Findings of Fact and Conclu51on5‘ot Law. Where

a claimant filed two or more water rights on the same claim

ire

Page 6
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fcrm, each right was separated and assigned an individual water
right number. If the claim did not include all the information
required by 85-2-224 MCA and the information was not available,

the right was decreed within the limits of the information

submitted.
The specifics of each individual claim is defined~byﬂan»
abstract of the water right. Each individual abstract of'thej -

claimed fiaht includes (where possible):

{a) The name and post office address of the owner of the '
: right; ‘
; (b) The amount of water, rate and volume included in thel'
: right;
' ; (c) The date of priority of the right; ‘ )
! ‘ (d) The purpose for which the water 1ncluded in the rlght
' is used; a ,
(e) The place of use and a oescrlptlon of the 1and, lf any
: -to-which--the right is- appurtenanty; -t
(£) The source of water included in the rlght-
(g) The place and means of diversion;
o {(h) The inclusive dates during which the water lS used ‘each
e year;

(i) Any other information necessary to fully deflne the
nature and extent of the right.

Y T

;
- R e

"4'-. .

P s

: P 6. Multiple Uses of a Water Right

o % _ Usually, a water right is decreed and the uses of‘the-righﬁip
- g ‘ are noted, In this general adjudication; the claimants ffledJ
j&; é separate claims for each use of the water right. Special dlaim‘
" :3‘{} g - forms were used for irrigation, stockwatering, domestic use and>'\
B g a catch-all form for all other uses. As a result of this unique

_ . filing, each use ofvamwe;e;mright will be decreed separately.

Therefore, a water right might be represented by two or more

decreed uses.

R remark notation of the multiple use of a water right

Fage 7
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.- appears in the following instances:

. combined flow rate and volume cannot exceed the original

1. , Whenever an irrigation and an "Other Use" are for the
same water right.
2.’ . Whenever a water right has two or more "Other Uses."

~In all cases whére any multiple use of a right occurs, the

‘app:opriation. ~The use of the richt for several purposes does

not increase the extentvpf the right, rather it decrees the

right to alternate and interchange the use (purpose) of the

‘water in accord with historic practices.

7. Source Name

S Although;somgwsog;ces“pf‘surfage wate;rigighgheallagipwgiygrﬂ”

'_Basin'Were claimed under several names, the source is c¢enerally

desighated in the Decree by the name listed in the Uinited Stakes

'-Gedlogical survey.-~Lf- the source has not been designated by the

U.S:G.S., the source.name of most'comﬁon recognition in the
locality has been used.'m~

Commonly reéognized feservoir and lake nameg will appear as
source names. Those lakes and reservoirs that have no commonly
recognized name are ¢enerally decreed under the name of the

v [
outflowing stream. The source name index of the Temporary

Preliminary Decree cross-indexes any such source names for easy

access.

¢ B S P A Tl o By o

STV
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Er

When more than one source is claimed for a water right, the

Court determines the major source and lists that source in the -

Decree. If more than one source is determined to be major, a

separate claim is made for the claimant.

Page 8
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8. Priority Date

The priority date claimed is recognized as prima facie and
so decreed except where it is incomplete; or it would result in
a clearly erroneous interpretation of the law; or the claim's
supporting documentation contradicts the claimed priority date.

Priority dates were decreed in accord with the following:

Where a claimed priority date included only a year, or a -
year and a month, the last day of the year and the last day of
the month are decreed as the priority date.

Priority dates for groundwater rights after 1961 are
reviewed fog compliance with the Groundwater Act. Priority

dates are not changed if it appeared that the wrong form hac-

been used-

_"““fngféiaiﬁ'ﬁb'gfduﬁdWéter after 1961 is b3§ea”°n'use7'the‘w"‘“"M“A“"wM"“'

priority date is deereed as the date of filing the claim to the

- - b

' existing right. e ,_-;:'
R 4
P 9, Irrigation

Irrigation is a benefiéial use of water.

Flow Rates. In this general adjudication under Chapter 697,
cession Laws 1979, flow rates are decreed in gallons per minute
(gpm) or in cubic feet per second (cfs) instead of the

traditional miner's inches. Eleven gpm is equivalent to one

miner's inch; forty miner's inchés is equivalent to one cubic

T | o

foot per second.

THE FLOW RATES OF ALL PREVIOUSLY DECREED WATER RIGHTS ARE

UNCHANGED AND ISSUED IN ACCORD WITH THE FLOW RATE DECREED IN THE
ORIGINAL ADJUDICATION.

Page 9
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WHEN DIFFERENT CLAIMANTS CLAIMED WATER RIGHTS BASED ON
DECREES AND THE TOTAL FLOW RATE CLAIMED BETWEEN THE CLAIMANTS
EXCEEDED THE AMOUNT ON THE DOCUMENT, A REMARK IS ENTERED ON EACH
DECREE NOTING THOSE DECREED USES OF THE EARLIER DECREED RIGHT.
Flow rates based on a "filed notice of appropriation® or
"use" right shall not exceed a reasonable application rate. 2
et e o e reasonable application rate for flood,lsprinkling and pump
' systems which is in keeping with the general requirement of most

users in the Basin shall not exceed 17 gpm per acre (1.5 miner's

inches). The Court has decreed all claimed flow rates of 17 gpm
per acre or less on such systems. HOWEVER, IF THE SUBMITTED

| DOCUMENTATION CLEAKLY DOCUMENTS A LARGER CLAINED FLOW RATE, IT )
WAS SO DECREED. | Lo

_ Water spreading, subirrigaticn and natural overflow and

other irrigation systems not subject to quantification do not

£ generally have a Tongtant or consisten® flow rate.” The extent .

e,

of the right is limited by the decreed volum&T ‘While the water

rights for subirrigation and natural overflow are decreed, the

BT N T

owner of the right does not have a right to demand continued
SR right of the water by these means of diversion.

Volume. Volume is decreed in acre~feet benefically used in

LA T AT

_one year. An acre-~-foot of water will cover one acre to a depth ¢

of one foot. Net crop consumption requirements are considered

RRRER o e Al A

to be the total amount of irrigation water a crop will use

. ) . v 8 ,
—————duringan-average-growing—-season. Water usage—is dependent on . LN

the overall efficiency of the irrigation system. General

~
Gt ae s e W

maximum requirements of differing systems are outlined in the

Page 10
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following table:

Sprinkler & Water Spreading
Pumped Diver- Systems, Sub-
Flood Systems sion Systems irrigation and
Climatic (diversion ditch) Volumes Natural Overflow
Area ~_ Volumes (AF/A) _ (AF/A) volumes (AF/A)
I 11.4 4.5 2.3
II 10.2 4.0 2.0
III 9.2 3.8 1.9
v 8.5 3.4 1.7
\ 7.2 2.9 1.4

Volumes are measured at the point of diversion
é Period of Use. Because the period of use can vary widely
: for each individual user, the period of use is accepted as

claimed unless the claimed period of use contradicts a

£ previously decreed or documented period of use. :

T

"' If a period of use was not designated by the claimant, a

¢

period of use for irrigation claims was assigned ih accord with !

) s . . . . ' v
a reasonable irrigation season for the climatic area. Those

seasons are as follows:

|

= MRS R TSN TN A A e e
i
=4

— imatic - Period of Use B !

I 3-15 to 11-15 !

II 4-01 to 10-30 |

III 4~-15 to 10-15 !

¢ Iv 4-20 to 10-10 ;

7 v 4-25 to 10-05 o

} A. Verification of Place of Use. Irrigation rights are f

] {
% decreed to a defined place of use. In delineating the place of

§ use, the claim is verified by the use of aerial photographs, §

L R e

',r'

field investigation and data submitted by the Department of

Natural Resources ané Conservation and the claimant. The place

¢ Page 11
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of use for irrigation is accepted as claimed except when the
land did not appear irrigated or irrigable.
The place of use is designated by legal land description and
can be further defined by reference to the maps and referenced
aerial photographs inciuded in the Court records.
B. Supplemental Water Rights and Place of Use. In many
cases,“sevéral water rights with differing priority dates or
different sources are combined to supplement the irrigation
reqqirements of all or part of the same acreace. Supplemental
rights means the rights have overlapping places of use. The
lrights can be combined to irrigate only overlapping barcels of !
the claimant's total acres. The combined volume of these rights ;

; 'shall not exceed the given acre;geet per year. Each right is

[ s limited to the flow rate, volume and place of use. :
S Blace and Means of Diversion. The place and means of

P

diversion are designated. The place of diversion-is

specifically designated by lééglaland descriﬁtion.
Secondary points of diversion are noted when possible;
i however, the claim and claimant's map in many cases will more

specifically define the point of diversion.

g When a point of diversion is found on a source other than

T

. the one claimed, the other source points of diversion are

decreed when that source is determined to be an i:icidental part

of the original source. A remark will appear with the other

source points of diversion that identifies the incidental

T T e T s P2 o
B L A R

source. If the other source is not considered incidental, a

i separate claim is created.

Page 12
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THIS INFORMATION IN THIS FINDING IS ONLY A GUIDELINE AND IS
SO USED, THEY CAN AND WILL BE MODIFIED TO SHOW THE WATER
CLAIMANT'S OWN CIRCUMSTANCES. THIS CAN BE DONE ON CLAIMANT'S
OBJECTIONS OR WATER COURT'S OWN MOTION.

10. Irrigation Districts

Some irrigation districts used their water rights on
designated places of use and the right has become appurtenant to
the land. 1In those cases, the claim was verified and decreed in
accord with the criteria used for all other irrigation claims.

Where the irrigation district engaged in the sale of water
or the place of use changed on a continuing basis, the claimed
rflgyrygﬁeranﬁ volume were decreed és claimed without aﬁ“attempt.qaf‘
to verify usage. B a

-l
The several rights on one claim form are identified as being

supplemental. Water rights‘f:omuseparate sources that water the

same land are-identified as being supplemental.

11. Domestic Use
” Elgu_Bg;g; The average flow raté from a groundwater source
in the State of Montana is approximately 25 gallons per minute.
However, a flow rate of 40 gallons per minute is acceptable. As
a result, those domestic rights with a claimed tiow rate of 40

—— gallons per minute _or lese are so decreed. Where the claimed

A A

flow rate and the accompanying documentation does not
substantiate a flow rate, the right is decreed a flow rate of 25

gallons per minute. When a flow rate claimed had been

Page 13
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previously decreed, the flow rate is not changed.

VYolume. A reasonable volume of water for domestic use is
calculated at 1.0 acre-feet per household with an additional .5
acre-foot for each quarter acre of yard.

Flow rates and volumes are measured at the point of

diversion,

Place of Use., Land irrigated as part of the domestic use is

decreed as part of the place of use. If a claim for domestic

use included irrigation separate from the domestic vuse, the
irrigated land was decreed separately.

Period of Use. The period of use claimed is the period of
use decreed,

-

12. Stockwater .

yglumg. Stbékwateriisra beneficial use of water. The limit
of thé right™is based on a consumptive use of 30 gallons per day
per animal unit. An animal unit is described as a cow/calf pair
or equivalent. The number of animgfhhhits is in most instances
limited to the reasonable carrying capacity of the area
historically serviced by the water source. 1In those cases when
histbrically the source is utilized mér; intensively, for
instance ir the case of a confined stockyard, the right

increases based on the number of animal units. Finally, where

the stockwater is impounded in a reservoir, a right to

e

reasonable carryover for use in future years is acknowledged.

T
fe
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Flow Rate. The flow rates for groundwater developments for -

stockwatering purposes were governed by the same principles on

Page 14
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f domestic groundwater sources. Those rights invoiving stock
drinking directly from instream surface water sources do not
reflect a specific flow rate. The instréam flow rate shall be

1. reasonable ané shall not exceed the extent of the right as

o historically utilized. '

) 1 Place of Use. Where stock drink directly from the surface

water source, the point of diversion and place of use seek to

cshow all land adjacent to the source. ’

13. Reservoirs and Storage of Water

it o

A storage right can exist for water that would ctherwise go

. . % to waste. This right is dependent»upoh the lack of interference } ,
= v i - with other right&.. ' — - E

v o The right to appropriate water- by storage in a reservoir is. %

by ' a right separate from a water right. Actual beneficial use of % _
{@# :‘- o stored water creates a water right. The Court decreés the | %*
*T é {imits of ®hat right. h S f%

';;, an 14. Other Uses

L.

A TR T LR

., ] .In the Gallatin River Basin, water claims were submitted for

the following uses: commercial, industrial, municipal,

2 od

recreational, mining, power generation, geothermal and
geothermal heating, multiple domestic, fire protection, fish

raceways and fish and wildlife were filed.

IR RIS L

i

|

valid instream claims for fish, wildlife and recreational

:

|

%» The Court finds that no individual nor Department filed any
i instream uses.

a T AR PR AT
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"Murphy Rights." Section 1 of Chapter 345 of the 1969
Session Laws provided for the appropriation of water in
designated streams to maintain fish and wildlife habitat. The
Court subjects these rights to all prior existing rights
pursuant to 89-801 RCM 1947. The flow rate and volume of these
rights are subjeét to change should the Court determine the
waters are needed for a use determined to be more beneficial to

the public.

Flow Rates. Flow rates are decreed as claimed unless the

_.Gocumentation accompanying the claim_supported a different

amount. The Court could not, however, determine a flow rate for
the minimal amopnt necessary to sustain fishing, wildlife,
recreation and navigation. Flow rates for mining, power

generation and fish raceways are accepted when it is determined

“that the amount claimed is less than the average annual stream |

flow, Rates in excess of the avérdge annual stream flow are

T

¥
A

-

reducedftb.tﬁéﬁ'avérage rate.
Yolumes. ivéIHHEE are decreed as claimed unless the
documentation accompanying the claim support a different amount.
Commercial and industrial use are limited to a volume based
on & twelve hour day unless docum%ﬁtation supports a higher
volume based on an extended periqé of use.
Agricultural spraying wés)limited to a reasonable volume of
five acre-feet unless documehtation supported a higher volume,

Insidﬁntﬁl,ﬂﬁéi4 Maﬁy purposes, especially fish, wildlife

: |
oy RS eI B A Y

and recre Eizn, are incidental to another beneficial use of

water,;ﬁThe extent of the water right for an incidental use is

I
s

P
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no more than the extent of the primary use of the water.
Non-Consumptive Use. The Court recognizes that several uses

do not consume water. A remark is added to these uses declaring

the use to be non-consumptive.

T S 15. Standards
A : The standards used by the Water Court to aid it in
célculating flow rate, volume and other elements of a water

right are merely yardsticks to serve as a means to what should

or should not Dbe.

2 oB

THEY ARE NOT ABSOLUTE; THEY ARE NOT UNCHANGEABLE. THEY ARE
SUBJECT TO MODIFICATION TO REFLECT AN INDIVIDUAL CLAIMANT'S

 WATER RIGHT IN ITS TRUE AND CORRECT SENSE.

SIS AN S PRI T Y

16. Claimed Federal R@served Water Rights

I NGRS

T The determination of wateér rights*in the Gallatin River

‘Basin shall be subject to the contents of any future compact

négotiated by the Montanz Reserved Water Rights Compact

S _ Commission and the United States of America which will determine
) reserved water rights of the United States Forest Service.

~ Should no compact be approved in accordance with Title 85, Part
|
"i

2, Chapter 7, Montana Code Annotated (1983) or applicable law,

this Preliminary Decree is subject to the determination, in

——accordance with State procedure, of water rights claims of the

N st e It o R Y R B

Dg - United States of America on behaltf of the United States Forest

¢ zema

Service. The

At
NN

general adjudication of water rights is to cover
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rights to the use of water which would be protected under the
law as it existed prior to July 1, 1973, subject to the

llvestock and domestic uses exempted in 85-2-222 Montana Code

Annotated (1983).

17. Terminated Claim ‘ 7

The Water Court takes judicial notice of water claims that
have been terminategd during this adjudication proéess.
Instances are: "

1. ‘A claim filed with the adjudication Field Office and
withdrawn and terminated by tne claimanﬁ because of
Self-confessed errors and filed anew,

2. Claims filed and then withdrawn at clalmant's request,

~ 3. Claims that appear in the abstracts of water rlghts as

part of the Tenporary Prellmlnary Decree because they were

assigned a "number" by the. Helena, Montana office, and later

rqpurned to the forwarding Field Office; and these claims have 2

remark on the abstract of their termlnatlon for one reason or
another from claimant. These claims are-"alphabetized" and
stored in the archives of the Department of Natural Resources
and Conservation by Field Offices.

The claims are Printed in both decrees, The "g" prefix will
tell the computer to pPrint a statement saying, "The Court tinds

no right for this clalm, &s it has been withdrawn_ atﬂtheArequest’

ST et e S a8 Bk T L han . 51000

;of the clalmant "

4. Claims terminated by the Field Offices ang the DNRC
before an Order of this Court of April 22, 1982, Ordering that

Page 18
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these claims were not to be terminated but stamped at the time
of filing and processed as all other claims, even though there
was a failure of payment of fees, All claims terminated because
of lack of payment will be considexed specially by this Court at
the time of Temporary Preliminary Decree hearings.
Rased on the Findings of Fact, the Water Master makes the
fell"o‘Wing: | | »- | | |
CONCLUSIONS OF LAW
1. i
This Report meets the requirements for a Temporary
Preliminary Decree as reguired by 85-2-231 MCA 1979. : I
v : 1
For -each person who claims an existing water right in this : _
Basin, t;ge“re 1s attachedto H thirs Temporary Prellmmary Decree a ‘

e

statement defining the nature and extent of his claimed right,

as-found by the Water Court ”and_._;as"‘reques{:':dmgy:j'85-—2—231 MCA and
85-2.—-234 MCA; these Conclusiq_l;l_‘s\ ma ke all these 'a{:tached
statements a part of this Report. |

3.

All notices, all Substantive and procedural requirements of

i am e T e o AV S A sk

court adjudication of water claims and requirements for hearing

and decision have been fulfilled.

[ICPR s N

a4

__The water adjvdicated in this cause is a water use that is

of a veneficial use and is the ‘px‘op’erty of the State of Montana
and for the use of “hese named watev claimants, subject to their S

approptiative rights as specified in this Report.

Page 19



5.

_All Findings are merged with these Conclusions of Law to

give them the force of law in this Report.
6.
Should the reserved wéter rights claims of the U

nitedlstates

of America on behalf of the United States Forest Service be

. determined by a compact approved in accordance with Title 85,

Part 2, Chapter 7, Montana Code Annotated (1983), or approved in'

accordance with applicable law, objections to the Preliminary

Decree may be made by the United States of America, the

Department of Natural Resources and Conservation, a person named

--in this Decree, or any other person for good cause shown.

Should no compact be approved, the claim of the United

States_of Americahon behalf of the United States Forest Service

will be determined by this Court in accordance with State

procedure. -

NéhFinal Decree will be issued on the Gallatin River Basin

b

dhtf&’éacﬁ?pérson who has filed a claim of existing right and

the United States of America on behalf of the United States

Forest Service has been notified of the determination of all

e reserved water

AN

water right claims in the Basin, including ik

rights of the United States Forest

e

Service, and any propér object1OHS‘tO“thoseﬂdeterminationsﬂhave

been heard.

7.

This Report is a Temporary Preliminary Decree as authorized -

" by 85-2-231 MCA and will be finalized by the Water Court at the

appropriate time.

Page 20
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; DATED this _ |4 _ day of -\yﬁ) ‘0%, 1985, )
,yyj }; 3

‘ l ,’\.) o, \ :

; AN ) :

: Marjorie Black; i
' : , Water Master

v : """ P.0. Box 879 |

) / Bozeman, MT '59715 é
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IN THE WATER COURTS OF THE STATE OF MONTANA
UPPER MISSOURI DIVISION
GALLATIN RIVER BASIN

BASIN 41H
X & kK k k k k Kk Kk Kk Kk k h Kk k k k k Kk &k k% %k K &

IN THE MATTER OF THE ADJUDICATION
OF THE EXISTING RIGHTS TO THE USE
OF ALL THE WATER, BOTH SURFACE AND
UNDERGROUND, WITHIN THBE GALLATIN
RIVER DRAINAGE AREA, INCLUDING ALL
TRIBUTARIES OF THE GALLATIN RIVER
IN .GALLATIN, PARK AND MADISQN
COUNTIES, MONTANA.

MEMORANDUM
Early in our State's history (March 12, 1885) we were
concerned about measurement of Montartia water,

85-5-302 MCA, whose genesis was a statute of 1905, is still

6ur guiding law. It states ". . ;cshall be required to have
éﬁitéble hé&dgates ét the péintwégérein a ditch tépé a éfream
and shall also, at some suitable place on the ditch and as near
the head thereof as practicable, place and maintain a proper

measuring box, weir or other appliance for the measurement of

-

water._flowing in such ditch."

‘Now, as we move into the present and futurg of water and its

management, measurement of that water is most important.

DATED thiséfday of ‘_S%(,Z\ , 1985.

W. W. LESSLEY
Chief Water Judge
o _P,O. Box 879

LY N
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Bozeman, MT 59715
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IN THE WATER COURTS OF THE STATE OF MONTANA
UPPER MISSOURI DIVISION
GALLATIN RIVER BASIN

BASIN 41H
* k k k k k k k k * k k k k k k k k k k k k k *

IN THE MATTER OF THE ADJUDICATION
OF THE EXISTING RIGHTS TO THE USE
OF ALL THE WATER, BOTH SURFACE AND
UNDERGROUND, WITHIN THE GALLATIN
RIVER DRAINAGE AREA, INCLUDING ALL
TRIBUTARIES OF THE GALLATIN RIVER
IN GALLATI¥, PARK AND MADISON
COUNTIES, MONTANA.

Vvv’ Y Nmal Nl Nt S St

MEMOEANDUM

The command of the Legislature was to "expedite™ and
facilitate theAadjudication of the water rights of Montana.

To assure a speedy, simple and effective program for
adjudication of Montana water, there was created a specific
statewide progfam, operated by a newly created Water Courts
system, all under the supervision of the Montana Supreme Court.

The Act creating the adjudication program and its Water
Courts became law May 11, 1879; immediatei;.on June 8, 1979, the
SupremesColrt promulgateé its rules and prescribed forms and set
in motion a stgéewide filing of water right claims. »

Meanwhile, between May 11, 1979 and June 12, 1979, Watef
’Uudges were elected. Present Water Judges are Bernard W.
Thomas, Robert M. Holter and Roj. C. godeéhiero. Early in June,

1979, these Water Judges met and begar supervising (under

—.—=s_____ Supreme Court direction) the preparing, filing and collecting of

‘more than 200,000 water claims in the State of Montana. These

‘Judges met and elected Judge W. W. Lessley to act as a Chief

S
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Water Judge to give direction and unity to their work. (In 1981
a statute amending the original Adjudication Act was passed and
Lessley was appointed Chief Water Judge by Chief Justice Haswell
of the Supreme Court.)

On April 30, 1982, all water claims were in under the
direction of the Water Courts and clarification by field
personnel began.

In early November, 1980, the first Water Master was
aﬁpointed and adjudication began in two large basins ofithe
Powder River. }0,3Q&_water claims were adjudicated, 316

objections were filed; hearings held on 146 cases. A final

decree on both basins was filed April 14, 1983, and only one

~appeal from-all that adjudication has been filed in the Supreme

Court.

Meanwhile in June, 1983, the Water Courts had the 200,000

claimsxcomputerized and in a single master computer located in

Helena. The Courts are now-supervising the final verification

of 'all claims for the final'computer run for all preliminary

decrees.

" The organization and staff of the Water Courts has grown.

As directed by égé Legislature, it has three Water Judges, a
Chief Water Judge, five Water Masters and four office employees

skilled in office skills, word processing, docket-base computer

work and in Water Courts procedures and forms. —
The Water Courts have established their own Rules of Court,

specialized forms for objections, pre~pre trial and pre-trial

Page 2




Procedure for water case hearings and trials; all objections are
heard promptly and accurate recording machines prepare Court
b records and transcripts of all hearings.

As of‘now, final decrees have been issued in six Basins.

The Water Courts in 1985 will adjudicate at least sixteen
T : Basins; there is a real possibility to adjudicate 20 Basins. ST
* | Specifically, 50,357 individual water claims have been
clarified, verified and adjudicated by preliminary decrees as of ‘ :

January, 1985, with final decrees 2head.

This comprehensive Water Court program has been challenged

in Federal Courts. The words of the District Federal Judges who 1 ’

first heard the challenge are significant. The key phrase of

e - the evaluation of Montana's program by Chief DistrictwJudge I I —

! Battin and District Judge Hatfield is: "It is clear that the

adjudication contemplated by the Bill is both comprehensive and

* efficient." Federal Judges Battin and Hatfield spell out the

specifics of the working of the Montana Water Courts in this

AU . - clear and ﬁfﬁ%tical languages - [ERET N \

’ d "By enactment of the last legislature of the i
i : State of Montana, Senate Bill 76, as yet uncodi- :
f fied, has provided the vehicle for adjudicating ?

claims of existing water rights in Montana. The
5 provisions of that Bill bear heavily upon this
; Court's decision to dismiss these cases on the
basis of wise judicial administration. /
i In essence the Bill provides for adjudication of
all existing water rights in the State of Montana.
Section 6 of the Bill provides that:

P L
y
ly
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1) The action for the adjudication of all
existing water rights under [this act]
is commenced with the issuing of the
order by the Montana Supreme Court to file
a statement of a claim of an existing water
right as provided in [section 16].
(2) The water judge for each division shall
exercise jurisdiction over all matters con-
cerning the determination and interpretation
of existing water rights within his division.
(4) All matters concerning the determination
and interpretation of existing water rights
shall be brought before or immediately trans-
ferred to the water judge in the proper water
division unless witnesses have been sworn and
testimony has been taken by a district court
prior to the date of the Montana Supreme
Court order as provided in [section 16].

Section 16 of the Bill provides that:

(1) The Montana Supreme Court shall within 10
days of the filing of the petition by the attorney
general issue an order to file a statement of a
claim of an existing water right in substantially
the following form: ”

"WATER RIGHTS ORDER

FAILURE TO FILE A CLAIM AS REQUIRED BY LAW WILL
RESULT .IN A CONCLUSIVE PRESUMPTION THAT THE WATER..-,

. RIGHT OR CLAI} '™ WATER RIGHT HAS BEEN ABANDONED.

. « . This order is notice of commencement of
procedures for the :genera%"adjudication of
existing rights to the use of water and of the
reguirement to file a claim for certain existing
rights to the use of water. Every person,
including but not limited to an individual,
partnership, association, public or private
corporation, city or other municipality, county,
state agency of the State of Montana, and federal
agehcy of the United States of America on its own
behalf or as trustee for any Indian or Indian
tribe, asserting a claim to an existing right to
the use of water arising prior to July 1, 1973, is
ordered to file a statement of claim to that right
with the department no later than June 30, 1983. .
"

e am g T

{3} The above-cited sections reflect both the
policy and the essential mechanism for
adjudication of state water rights. Adjudication
by adversary proceeding initiated by one claimant
against all others in his drainage has been for-

Page 4




saken in favor of blanket adjudication of all
claims, including federal and federal trust
claims, in a systematic manner. The procedure
outlined in the Bill is that of: (1) filing of an
order by the Supreme Court requiring the filing by
all claimants of statements of each claim; (2)
upon filing of all claims, submission of the
claims to the water judge in the division or
district in which the claimed water is diverted;
(3) through utilization of special masters, the
rendering, by the water judge, on the basis of the
filed claims, of a preliminary decree of water
right; (4) after passage of time without
objection to the preliminary decree, entry of a
final decree of water right which is binding upon
all parties; (5) if objection is timely taken by
the claimant to the preliminary decree, judicial
determination of the right, but without the
necessity of juining all vsers in the claimant's
draingge.

Y o
a3

?
~

And the Court concludes: ,
il

Bs the general adjudication has been initiated
by recent order of the Montana Supreme Court, it
would seem that the greater wisdom'lies in ‘
following Colorado River, and on the basis of wise
judicial administration, deferring to the
comprehensive state proceedings. The federal
proceedings are all in their infancy; service of
process has-been but recently completed. The ~
state adjudication is thorough, as opposed to the
piecemeal proceedings initiated by the Government.
There is no jurisdictional question preliminarily
attending the state adjudication; all such
questions have been eliminated by the McCarran
Amendment. The state forum will likely be more
convenient, geographically, than the federal
forum,

The original hearing before the 9th Circuit carried the
minority opinion of Circuit Judge Merrill. His statements are

significant as bearing on the need and practicality of the

Montana Water Courts operation:

I agree with the district court. WwWater
adjudication is essentially a local concern, and
in every western state water scarcity poses a
problem not just to Indians but to everyone. In

Page 5
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my view, it is highly important that each state be
accorded room for an effort to solve its water
scarcity problem in the manner it regards as most
appropriate. Here so long as Montana gives
recognition to Indian water rights and their
establishment pursuant to federal law, I see no
good reason why Indians shouldn't be joined with
other water users in the state in order to achieve
a comprehensive state adjudication.

Finally, the federal law on the Montana Water Courts, as
spoken by the Supreme Court of the United States, through

Justice Brennan for the Majority:

In light of this history, the parties in this
. case have engaged in a vigorous debate as to the o
’ 1 exact meaning and significance of the Arizona and ' ’
i Montana Enabling Acts. We need not resolve that
- ; debate, however, nor need we resort to the more
S SO ~general doctrines that have developed to chart the
o . | ' limits of state authority over Indians, because we
are convinced that, whatever limitation the
Enabling Acts or federal policy may have :
originally placed on state court jurisdiction over- ... H
Indian water rights, those limitations were
removed by the McCarran Amendment.

And on specific problems of Indian rights and federal ‘ !

reservations vis—a-vis Montana State program by adjudication, N

¥
i v)ﬂ
LRRIAT o P Y

the Justice continued:

-y

P R

aes Do i - But the most important consideration in Colorado IR
) Co : River, and the most important consideration in any
federal water suit concurrent to a comprehensive
state proceeding, must be the "policy underlying
the McCarran Amendment," 424 U.S., at 820; see
Moses H. Cone Hospital, supra, at ¢, and,

AL Y,

- — “*—despite—the-strong-arguments raised by the I S
respondents, we cannot criclude that watér rights B
suits brought by Indians and seeking adjudication
only of Indian rights should be excepted from the
application of that policy or from the general
principles set out in Colora i

cm i A AT T T,

. “ -
. I
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Even more important is Justice Brennan's clear approval of

what the Montana Water Courts can do:

. . . assuming that the state adjudications are
adequate to quantify the rights at issue in the
federal suits, and taking into account the
McCarran Rmendment policies we have just
discussed, the expertise and administrative

-machinery available to the state courts, the

infancy of the federal suits, the general judicial
bias against piecemeal jitigation, and the
convenience to the parties, we must conclude that
the District Courts were correct in deferring to
the state proceedings.

We here at the Montana Water Courts know the Justice is not

retreating from general principles of Indian rights, and federal

reservations. In these words he makes the understanding clear:

Nothing we say today should be understood. to.
represent even the slightest retrzat from the
general proposition we expressed SO recently in

i ach ibe, ante, at
. (1983): rpecause of their sovereign
status, [Indianl] tribes and their reservation
lands are insulated in some respects by an
thistoric immunity from state and local controi,’
WMMLM, 411 U.S. 145, 152
(1873), and tribes retain any aspect of their '
nistorical ~sovereignty not 'inconsistent with the
overriding int®rests of the National Government.'

ing ’ ederated Tribes, (447 U.S. 134,

153 (1980)1." Nor should we be understood to
retreat from the general proposition, expressed in

o Riv that federal courts have a
"yirtually unflagging obligation. . - to exercise
the jurisdiction given them." 424 U.S5., at 817.
See generally ug_s_gg_n,_g_qn_e.ﬂgéai—til. supra, at
. But water rights
adjudication is a virtually unigue type of

proceedingT“andfthechCarran7Amendm§nE“i§fa
virtually unique federal statute, and we cannot in

this contract be guided by general propositions.

page 7
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Further:

We also emphasize, as we did in Colorado River
that our decision in no way changes the

substantive law by which Indian rights in state
water adjudication must be judged. State courts,
as much as federal courts, have a solemn
obligation to follow fedecral law. Moreover, any
state court decision alleaed to abridge Indian
water rights protected by federal law can expect
to receive, if brought for review before this
Court, a particularized and exacting scrutiny
comnensurate with the powerful federal interest in
safequarding those rights from-state encroachment,

o

v : The Act creating the Water Courts and its jurisciction and
BT ' its operation meets the caveats of Justice Brennan's oguinion, /
This is evident in the careful adjustment of the general

adjudication process to special problems of Indian and federal

regserved rights.

, ‘ i 85-2-701. Legislative intent. Because the water
- : e . and water rights within each water division are -
TR interrelated, it is the intent of the legislature
: to conduct unified proceedings for the general
. adjudication of existing water rights under the
: Montana Water Use Act. Therefore, it is the
e intent of the legislature that the attorney
general's petition required in 85-2-211 include
w81l claimants of reserved Indian water rights as
necessatrv and indispensable parties under
authority granted the state by 43 USC 666.
: ; HoweVEY, it ig further intended that the state of
/[@“ - Montana proceed under the provisions of this part
I L . in an effort to conclude compacts for the
equitable division and apportionment of waters
hetween the state and iis people and the several
Indian tribes claiming reserved water rights
within-the state.

L ~ 85-2-702. Negotiation with Indian tribes. (1)

¥ : " The reserved water richts compact commiss on,
created by 2-15-212, may negotiate with the Indian
tribes or their authorized representatcives =

Hoomme———— jointly 6t severally to conclude compacts:unaér
85-2-701. Compact proceedings shall be commenced
~by the commission. The commisgsion shall serve by

Iy

A
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~»shall4ﬁilemall;qfithewclaimswﬁonezeserved~rights
.within 60 days cf the termination of negotiations.

certified mail directed to the governing body oif
each tribe a written request for the initiation of
negotiations of an authorized representative of the
tribe to conduct compact negotiations. Upon
receipt of such written designation from the
ocoverning body of a tribe, compact negotiations
shall be considered to have commenced.

(2) When the compact commission and the Indian
tribes or their authorized representatives have
agreed to a compact, they shall sign a copy and
file an original copy with the department of state
of the United States of America and copies with the
secretary of the state of Montana and with the
governinag body for the tribe involved. The

compact is effective and binding upon all parties

upon ratification by the legislature of Montana,
any affected tribal governing body, and the
congress of the United States.

(3) Upon its approval by the Montana legislature
and the tribe or federal agency, the terms of a
compact must be included in the preliminary decree
as provided by 85-2-23T. However, if approval of
the state legislature and tribe or federal acgency
has not been accomplished by July 1, 1985, all
federal and Indian claims for reserved water
rights that have not been resolved by a compact
must be filed with the department within &0 days.
These new filinas shall be used in the formulation
of the preliminary decree and shall be given

‘treatment similar to that given to all other
filings.

85-2-703. Negotiation with federal government.
The compact commission may also enter into
separate negotiations with the federal government
for the conclusion of compacts concerning the
equitahle division and apportionment of water
between the state and its people and the federal
government claiming non-Indian reserved waters
wititin the state. The terms and conditions of
such negotiations shall be the same as provided in
this section for negotiations with Indian tribes,

85~2-704. Termination of negotiations. The

commissior. or any other party to the negotiations
may terminate n2ogotiations by providing notice to
all parties 3okdays’fnjadvance of the termination
date. On the terminaticn date, the suspension of
the application-of ' part 2 provided for in 85-2-217
shall also teriinzle. The tribe or fazderal agency

TR
SRR SR
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A strict construction of the language used in 85-2-231(4)
which states, "The preliminary dectee shall be issued within 90
dayg after the clogse of the special filing period.", read
together with 85-2-270(3), which says that the reserved rights
not resolved by an approved compact "must be filed" and "shall
be used in the formulation of a preliminary decree" indicates
d : that either approved compacts of filed claims are technically
o hi‘ necessary to issue a preliminary decree. However, this strict
| construction of the legis}ation could frustrate the clear
legislative purpose underiyigg'SB76, which is tov"expedite and
. facilitatg" the general adigﬁication of water rights, by slowing

i the adjudication process.

gu The Legislature has authorized the use of an interlocutory

L decree or "other temporary decrees" prior to the issuance of a

. preliminary decree when it i$ needed for "themorderly

g

:N, administration of water rights," 85-2-231. The inclusion of

this procedure supports the argument that a preliminary decree

Loy - should not be issued lacking an approved compact or filed

RO reserved right claims. On the other hand, it also supports the

o i

argument that the Court should proceed expeditiously to

: ",
adjudicate basins even though the extent and quanti*y of federal ?

ez

reserved right claims is undetermined and unknown.

\ After close study of the language pertaining to preliminary

P UL : AU

e decrees in the Water Use Act, we should conclude that 85-2-231

RS L

4

i

.. _technically requires inclusion-of--approved compacts o filed— - ———= s

i claims for reserved rights.

-
1

But as a practical matter it is

N

insignificant whether the decree is called a preliminary or a

r i e R ST
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temporary decree if they both do the same thing. Furthermore,

if both decrees have the same legal effect, the use of the

normal procedure, which involves issuance of a preliminary

decree, makes sense because it is consistent with the general

adjudication procedures established by the Legislatu.e and the

Water Courts, and, therefore best serves the orderly

administration of water rights.
211 pertinent case law in talking of state adjudication

programs speak of a "state-wide unified adjudication" of water. E
As stéted, our Federal District Court of Montana, (Chief

Judge James F. Battin and Judge Pauvl G. Hatfield), have

characterized Montana's adjudication of water with these words:

-

JPURT S,

. "It is clear that the adjudication contempiatcd ‘ o T
? by the Bjll is both comprehensive and efficient."”
%, o And the 9th Circuit granted a stay of Federal actions as
) f preferable to dismissal. The Court clearly states: ‘
% "Moreover the question of adequacy of the State

R i proceedings is one best decided by the State Courts
g ! in the first instance." \

Further, the McCarran Bmendment as interpreted in Colorado River

allows and encourages a comprehensive water adjudication to

> T T e ST

quantify Indian water rights.

And Justice Brennan said: i

<yt R o

—and,—-despite_the strong-arguments-raised by ' ;
the respondents, we cannot conclude that water A ?
rights suits brought by Indians and seeking adjudi- !
cation only of Indian rights should be excepted from

Cormroms
|
|
|
|
|

rn bR eI ETT 3

Page 11 | é

et b v LT




TN g e

AT

%
i
;
Ed
.
b
.

-~ corporations, other corporate entitles,

mﬂother~Fed§Lgl Te

. used, the source.

Af@bﬁaracter of over 200,000 in

v
'

the application of that policy or from the general
principles set out in Colorado River. 1In the cases
before us, assuming that the state adjudications are
adequate to quantify the rights at issue in the federal
suits, and taking into account the McCarran Amendment
policies we have just discuessed, the expertise and
administrative machinery available to the the state
courts, the infancy of the federal suits, the general
judicial bias against Piecemeal litigation, and the
convenience to the parties; we must conclude that the

District Courts were correct in deferring to the state
proceedings." .

What of our general adjudication of Montana water? 1Is it

a K-

comprehensive? 1Is it effective? Clearly SB76 (C. 697) is

coﬂprehensive, Its mandate from the Legislature is to

adjudicate all the water resources. It seeks and will quantify

all of Montana's water. The water of individuals, municipal

Indian water rights, and
served rights in Montana - all of this to the

end that statewide we will have c¢
‘H%

where it is, who owns it, what it is used for,

ertainty as to our water -
how long it is
In fact, the caption item of the water right

issued by the Water Courts best shows its comprehensive

dividual and corporate water claims

ana’unnumbered Indian rights and Federal reserved rights. Here
-y

is a caption of the water right issued:

CERTIFICATE QF WATER RIGHT NO. W-1005050-00

<3

At b T AR ST B T R A e SRS
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Comprehensive is the key description of the Water Courts
plan.

Long beforg actual gathering of the thousands of water
claims, the Court with the help of the Department of Natural
Resourcés and Conservation Prepared an Atlas of Water Resources
by Hydrologic Basins. This inventory of'surface water resources
consists of drainage basin maps showing location and relation to
each other, , -

F:gm the three major Continental Basins, a division was made
within thé State of six major drainage basins based on.the
streams which flow out of the State and do not reenter: the
Kootenai, Clark Fork ofwghe Columbia, St.MMary: ﬁfésouri,
Yellowstone and Little Missouri. The Belle Fourche drainage of

© ——

the Cheyenng.River in South Dakota extends into a small area of

the southeast corner of Montana.

Then the six major drainage basins were divided into 15 sub-

major drainage basins consisting of the Upper Clark Fork, Lower

‘*iQ‘Clark Fork; Flathead and Kootenai River Basins in the Columbia

B
v
s

Riv er. d rainage; the Upper Missouri tributaries; Missouri- ~Smith,

lesourlnSuu~Mar1asr*lesourI:Musselvhell Milk; and
Missouri- Fork Peck Basins in the Missouri River drainage; the

Upper Yellowstone- Middle Yellowstone; and Lower Yellowstone.

Page 13
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River Basins in the Yellowstone drainage; the St. Mary River

Basin in the Hudson Bay drainage; and the”Little Missouri River

Basin.

Then again the 15 sub~major basins were divided into 85
minor drainage basins representing the minor tributaries within

the State. On a statewide planwof 85 basins, the Court began

its statewide aOJUUJCathH. All of these are based on the work

of the Offlce of Water Data Coordination; U.s. Department of the

Interior; Ceoloalcal Survey A‘Jas of stream caging stations.

Slight nodlflcatlons clearry 8o not significantly change any of

the OWDC basins.

The Atlas includes twelve maps showing the 15 sub-major

drainage basigs with two of these maps showing more than, Lone of

the dralnage basins on one map page.

black power llnes in grey, ang streams and stream names in

blue. The major, sub—major, ard minor’ dralnaoe basin boundary

Al

lines are shown in three s1gn1flcant widths of ‘red lines.

Existing and proposed flood control pProjects are located by red

'stars with open stars representing potential Projects while

Closed stars designate ekisting projects. Blue trlangle

represent U.S,G.S. stream discharge caglnq statlonq with rlohteo

trlanoleq Lepresenting stations active as of January 1, 1970,
and 1nverted triangles representing tho"e stations, used in the

past, but now discontinued. Green areas on the maps represent

Y

L e wsiagee o

~er o] b

.
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ek -

Presently irrigated lang according to-the— county-w1de surveys
being conoucted by the water Lésources survey division, Montana‘
Water Pesourceq‘Board
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The last two maps in the Atlas are prepared by the Montana
Water Resources Board staff from information supplied b
cooperating agencies.
The first is one prepared through a joint effort of the
7'““* . Water Board and the Montana Fish and Game Department., Shown in
o green are the fishing access sites, state parks and monuments,
P and state recreation areas maintained by the Fish and Game
| Department throughout thé State. An index to this map provides f
the proper names of éach of these sites as of Janvary 1, 1970.
The last map in the Atlas shows mountain precipitation by

colored isohyet lines representing increments of annual ; ’

R—— precipitation above 20 inches. This map was prepared in

' cooperation with the Soil Conservation Service and the National

'Weather Service. ' L :

i LA

This detailed information should make clear the detailed !
planning of our comprehensive, statewide program. ' ;

The unificaﬁion of our statewide.plan of state court ™
‘adjudicafiun of water rights is evident in our approach toward
‘Indiah»water richts and Federal reserved rights. o

. The Compact Commission is organized; is working; is talking

with the Indian tribes concerning compacts on their water. The

Céﬁpact Commission is attempting to secure talks with the Forest

‘Service. T T e -

o ¥ ‘All of this procedure is considered by the Water Courts
™ 3 3 : ¢
‘ because in the words of the law, ". . . the water and water I

rights within each water division are interrelated, it is the

o P intent of the legislature to conduct unified proceedings for the

Page 15
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general adjudication of existing water rights. . ."

And so the Water Courts Rule of Court Number 10 and its
findings of fact on compacts and federal reservations meet the
requirement for unified proceedings., And in some extreme cases
to meet what the words of the statute call "the orderly
administration of water rights prior to the issuance of a
preiiminary decree" the Water Conrt can use an "interlocutory"
or "temporary" decree.

In any event, the statewide unified adjudication of water

goes on, g

DATED this _/é__ day of ;:C_gi-______, 1985.

W. W. LESSLEY
Chief Water Jwdge
P.O. Box 879-
Bozeman, MT 59715
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IN THE WATER COURTS OF THE STATE OF MONTANA
UPPER MISSOURI DIVISION

GALLATIN RIVER BASIN (41H)
* k k k k k k k k kK k k k kK k kK k k k k k k k *

NOTICE OF ENTRY OF TEMPORARY PRELIMINARY DECREFE AND
NOTICE OF AVAILABILITY

Since you have filed a claim for a water right existing before
July 1, 1973, we are sending with this Notice your abstract of your
claim entered on the Gallatin River Basin.

HOWEVER, IF YOU RECEIVED A CERTIFICATE OR APPLIED FOR A "WATER USE
PERMIT T0O APPROPRIATE" OR RESERVE WATER UNDER THE 1973 WATER USE ACT
DO NOT EXYECT TO RECEIVE AN ABSTRACT OF THAT DOCUMENT. This Notice is
being sent to you as required in 85-2-232 MCA. The only reason we
sent you this Notice is that the law requires us to. We repeat, do
not expect to receive an abstract of your claim.

WHAT IS A TEMPORARY PRELIMINARY DECREE

A Temporary Preliminary Decree decides the water rights in the
Gallatin River Basin, and lists those water rights.

If you don't agree with what it decides as to your right or any ‘
other water right which may affect your water right claims, you may ‘ ‘
file an objection, request a hearing and the Water Courts will hear
it. See the zeneral Findings of Fact and Conclusions of Law for
further explanaticn of your right.

B water right in the Temporary Preliminary Decree remains
unchanged and will be so entered in the Final Decree if it is not
objected to during the objection period. However, if determinations
of Indian and Federal reserved water rights present circumstances
affecting that water right, additional objections may be filed. ;

IF A RIGHT IS NOT OUBJECTED TO, IT SHALL REMAIN UNCHANGED AND BE i

ENTERED IN THE FINAL DECREE,
HOW YOU FILE AN OBJECTION AND REQUEST A HEARING

An objection must be filed on the forms provided by the Water : , '
Courts. The offices where these forms can be fourd are listed on page
2 of this Notice.

All objections must be filed and received by the 26th day of
December, 1985. Objections must be sent to the Montana State ater -
Courts, P.0, Box 879, Bozeman, MT 59715, ;ﬁ

CAN YOU GET AN EXTENSION?
Ext=nsion for filing objections may be granted by the Water s

___Judge. Requests must be recelved by the Water Courts on or before the
] ‘Use the form furnighed-by-the Water === . == = vy

26th day of
Courts.
If an extension is granted, it applies to all within this Basin.

A copy of the extension may be seen at the Clerk of Court offices l
listed below and it will be advertised in local newspapers. P

WHERE YOU CAN SEE OR GET THE TEMPORARY DECREE (AND
FINDINGS OF FACT AND CONCLUSIONS OF LAW) FOR THE GALLATIN
RIVER BASIN, (41H)

(Over Pleese)

P

-~
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L,

See it at:
1. Water Courts Office, P.O, Box 879, Bozeman, MT 59715

2. Department of Natural Resources, Water Rights Bureau, 32
South Ewing, Helena, MT 58620

3. Department of Natural Resources Field Office, 1201 East Main,
Bozeman, MT 59715,

4. Clerk of Court, Gallatin County Cocurthouse, Bozeman, MT 59715,

If it is more convenient, you can see a microfiche copy of the
entire Temporary Preliminary Decree and index at:

1. Clerk of the Court, Madison County, Virginia City, MT 59755

2. Clerk of the Court, Park County, Livingston, MT 59047

Microfilm of the original water right claims and the abstracts as
reviewed by DNRC at: -

l. water Courts'Office, P.O. Box 879, Bozeman, MT 59715
2. Department of Natural Resources, Water Rights Bureau,
32 South Ewing, Helena, MT 59620

3. Department of Natural Resources, Field Office, 1201 E. Main
Bozem#n, MT 59715,

You can buy a copy of the Temporary Preliminary Decree at the
Department of Natural Resources, Water Rights Bureau, 32 South Ewing,
Helena, MT 59620. The cost is $105.00. o

Any qua2stions? Use our toll free number 1-800-624-3270. Our
regular office number is 406-586-4364. It is pot toll free.

AFTER OBJECTIONS ARE FILED

After the time for filing objections has passed, the Water Courts
will notify each party named in the Decree that hearings have been
requested and set a date for all interested parties to notify the
Water Courts of their intent to participate in any of those hearings.

THE WATER COURT RULES, OBJECTION AND EXTENSION FORMS CAN BE FOUND
AT THE OFFICES LISTED BELOW:

Water Courts Office, P.O. Box 872, Bozeman, MT 59715
Clerk of Court, Gallatin County, Bozeman, MT 59715 .
Clerk of Court, Madison County, Virginia City, MT 59755
Clerk of Court, Park County, Livingston, MT 59047

o> W=

DATED this _26th day of Septemberiggs,

- e

Ty, o

’ VA Y2

W. W. LESSLEY
Chief Water Judge
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P O e T

IN THE WATER COURTC OF THE STATE. OF MOWTANA
UPPER MISSOURI DIVISION
GALLATIN RIVER BASIN

BASIN 41H
X k d k k k k k k k k % k k £ k k k k & k & % ¥

-IN TPE MATTER OF THE ADJUDICATION )
OF THE EXISTING RIGHTS TO THE USE )
OF ALL THE WATER, BOTH SURFACE AND )
UNDERGROUND, WITHIN THE GALLATIY )
RIVER DRAINAGE AREA, INCLUDING ALL )
- TRIBUTARIES OF THE GALLATIN RIVG )
IN GALLATIN, PARK AND MADISOh )
COUNTIES, MONTANA, )
)

ORDIER

DESIGNATING THE DNRC TO MAIL NOTICE OF .
AVAILABILITY OF THE TEMPORARY PRELIMINARY DECREE

This Order complies with the requirements of 85-2-232 MCA.

ORDERED that the Departwent of Natural Resources and

_ Conservation send by ma11 to each person and thelr successor in

1nterest, if known, who has filed a claim of exlstlng rlght in
the Gallatin River Basinf(4lH), a copy of the Notlce of
Availability of the Temporary Preliminary Decree on that Basin

and, an abstract of thefdisposition of stch person's claim of

f

exlstlng right.

ORDERED spec1flcally that the Notlce of Avarlablllty be
mailed to: (1) all rartles in the Gallatln River Basin, 1ssueo
permlts for water use 1n that Basin pursuant to 85-2-301 MCA or

thelr successor in| 1nterest, if known, (2} all partles who have

Lo e T e T

o L | i

applled for and have not been denled permlts for use of water in

oA e 1 ARATRIATTC SRTHIAUR SR

3 -the Gallatln Rlver sasznrwpursuant to 85~ 2 301 MCA; (3) a1]

partles who have been granted a reservatlon in the Gal]atln
I

“River Bas1n, pursuant to 85~ ? 316 MCA; (4) all partles dn fhe

Gallatln River Ba51n, who have recelved certlflcates of water

1

dwvr A e e A e T

e g b



iights pui;uant:to 85-2—306 MCA for wells under 100 gallgéﬁféggl
minute; (5) allgfederal land management agencies in the ﬁépa: y
Missouri Division; .
Missouri Division;
Division; (8) the County Clerk of Court and Clerk and Recorder

of Gallatin, Madison and Park Counties, Montana; (9) any other

e
Vo T
shdgey

K

:6RDERED that the Montana State Water Courte publish the
Notice of Availability in newspapers of general circulation in
the Gall:tin River Basin, including the Bozeman Daily Chronicle,
the Park County News and the Madisonian and any other
advertisement which may bring the Notipe of Availability to the
" attention of the public.

ORDERED that the Department shall make a general certificate
oﬁ mailihg certifying that a copy of notice has been‘placed in
the United States Mail, postage p;épaid and addressed to each

party required ky this Order to be served notice of the

Temporary Preliminary Decree,

FINALLY IT IS ORDERED that the original certificate of

mailing be filed with the Montana State Water Courts.

(6) all neighboring states of the upper“g}w

(7) all Indian tribes of tue Upper Missouri

- ‘persons who have requested service of notice from the Water

DATED this /(day of _%_‘/7&__. 1985.

Page 2
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Chief Water Judg
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; DEPARTMENT OF NATTJRAL RESOURCES
AND CONSERVATION
WATER P.ESOURCES‘DIVISIONF A
l TED SCHWINDEN, GOVERNOR 32 SOUTH EWING
SIATE OF MONTANA
(406) 444-6601 ADMINISTRATOR HELENA, MONTANA 59620
(406) 444.6646 E\1GINEERING BUREAU :
(406) 444-6668 WATER DEVELOPMENT BUREAU :
(406) 444-6601 WATER MANAGEMENT BUREAU :
(406) 444-661C WATER RIGHTS BUREAU .
September 27, 1985
Ms. Chris Jenson
Water Courts ;
; Box 879 , i
\ Bozeman, MT' 59715 ' !
s
S Dear Chris: S
, L 2
’ Enclosed is the certificate of mailing for the Notice of Pntryand

|| aailability for the Temporary Preliminary Decree for the Gallatin River
| R Basin (Basin 41H). This mailing was conducted Sep:ember 26, 1985.

Sincerely,

LR o AT

\ Jr B

. Jim Kind!.e . L
i+ Records Section Supervisor
. Water Rights Bureau , .

3
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" State of Montana

| 'Avaj.lrabil ity,

GALLATIN RIVER BASIN (Basin 41H)
E IICATE
" fhe Notice of Entry of Temporary
Preliminary Decree and Notice of Availability
for the Gallatin River Basin (Basin 410

* k k ok ok k ok ok ok ok h ok ok ok okok ok ok ok ok kk ok kkokk ok kk ok ok ok ok k ok k&
* *

g )
. ) ss:
County of Lewis and Clark )

I, JAMES E. KINDLE, Records Superviscr for the Water Resources
Division of the Department of Natural Resources and Conservation of the State

of Montana, hereby certify that:

A. 'The Notice of mtry of Temporary Prel iminary Decree, Notice of

for the Gallatin River Basin (Basin 41H bas been placed in the United ’states
Mail, postage prepaid anc - dressed to €: ch pacty as per the records of the
Water Rights Burzau. ‘I.‘,,:_,;,? ‘~:at of Natural ‘Resources and Conservatim,
September 26, 1985.

B. The Notice.of Entry of Temporary Prel iminary Decree and Notice of'

Availab:.hty for the Gallatin River Basin (Basin 41H) haq been plaoed in the

" United S..ates Mail, postage prepald and addressed to each party as per the'

records of the Water Rights Bureau, Department of Natural Resourues and

Conservation, Septenber 26, 1985 for; (1) all parties in the Ga.llc.tin River

~ Basin is.sued permits for wef'er use in that basin pursuant __tq_85-2-301, MCA,

1978, nr *.heir succegsor in interest, if known; (2) all parties in the
Gallatin River Basm who hawe. applied for permits for use of water pursuant to

85"2-301' MQ\, 1978;

(3) all parties in the Gallatin River Basin who have been

14 abstracts shcwing‘ .diSPOSitions of each person £iling a claim

Mt
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granted a reservation pursuzat to 85-2-316, MCA, 1978; (4) all parties in the
Gallatin River Basir who have received certificates of water rights pursuant to

85-2-306, MCA, 1978, for wells under 100 gallons per minute; (5) all holders

of dlaims in the Gallatin River Basin terminated by the Field OFfices and the :

Department of natural Resources and Conservation before an Order of tho Water

- Court ¢/ oril 22, 1982, ordering that these claims were not to be teminated

hut stamped at the time of filing and prncessed as all other cla:u's, even
though there was a failure of payment of fees: (6) all federal land management
age::ries in the Upper M*.ssouri River Water.Di‘(iSion; (7) all Indian Tribes in
the Upper Missorri Water Division; (8) all neighboring states of the Upper

© Missouri Water Division; (9) the County clef'k of Court and Clerk and Recorder

of Galiatin, Park and Madison Counties, Montana; (10) any other persons wno

-have reguested service of notice from the water Judge.

C. 'Ihe Department of N.tural Resources and Oonsezvation sent to the
Clerk of Court of Gallatin County an entire copy of the 'Iiemporary Prel iminary
-ee for the Gallatin River Basin and indexe thereto.
D. The Department of Natural Resources and Conaérvation sent to the
Clezk of Oourt of Park and Madison Countlee mi crof iim oopies and indexes

thereto of the Temporary Prelimmary Decree for 'the Gallatin wiver.

This mailing and dist:rlbutlon was made under iy direction and control

. on September 26, 1985. :
| Dated this 27@ day  of S eprEmSEL. /?95’

B ‘, S / W & A

\JAMES E, KINDIE, Supervicor
Reoorda Section, Water Rights Jurean
- Water Resources Division
Dept. of Natur.” Resources and
Coniservation .
State of Montena




. o state of Montana y ' o -
. . ' ' ¢ BS. .

County of Lewis & Clark)
_ | on this 27t day of Sent 985~ » before me, a Notary
‘ ‘ Public in and for said giate, persondj ly appeared James E. Kindle, known to ne
MO (\ B2 a Supervisor for the Water Respurces Division of the Department of
U egoursl R asources and. Conservation, and acknowledges to me that he, in hlS
_ Cinifjcial Mnuntv, execuLed the same.
_~ . | w T I WITNESS WHERECF, I have heremto set my hand angd aff i\c@d by otticlal
i o seal, the day and year in this certificate f:u:st above writ ten.

A T o - , Notary Pubhc f.or the Stc.tP o Montana
T . T S Residing at - HE\EN N
W ‘ o ; o My commission eens're's ___L Z_\ f‘_l‘&S
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